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James Farmer Tenant in Tailabout, and Margaret 
Farmer his Siſter- german, Purſuers, 
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The PETITION of Agnes Myles, Daughter of 
Andrew Myles Baxter in Pitleſſie, and Agnes An- 


nan, Daughter of John Annan, ſometime Te- 
nant in K — of Cults, Defenders. 


HE Interlocutor againſt which the Petition reclaims, 
is of the utmoſt Importance to the Security of the 
Lieges. As, by the Law of this and all civilized 
Countries, Writing is neceſſary to the Tranſmiſſion 
of every Subject or Right of any Value, the Checks that aſcer- 
tain the Truth and Certainty of Writings, has been an Object 
to which the Law has at all Times paid the greateſt Attention. 
And if theſe Checks are neceſſary to be ſtrictly obſerved in the 
Examination of Writings executed inter vives, much more in 
thoſe which are executed with a View to approaching Death, 
and do not come to be tried till after the Party is gone, where- 
by the Diſcovery of Falſehood in ſuch Writings is as much more 
difficult, as the Temptation is uſually greater to commit it. 

For theſe Reaſons, the Law, being very early ſenſible of the 
Danger of truſting the Execution of Writings to the Seals of the 
Parties, which might be eaſily counterfeit, or put to Writings 
after their Deceaſe, did declare, as far back as the Year 1 540, parl. 1540, 
that no Faith ſhould be given, in time coming, to any Wri- Ad 117. 
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ting under a Seal, without the Subſcription of the Party and 
Witneſſes, or of a Notary, where the Party could not write. 

It ſoon appeared by Experience, that a Notary and two 
Witneſſes, were no ſufficient Check to Deeds of any Import- 
ance; and that a new Regulation was neceſſary for Security of 
the Subjects. This was accordingly made by the Parliament 
1579, which enacted, That all Writings of Importance ſhould 
be {ublcribed by the Parties, if they can fubſcribe ; and if not, 
« by;two famous Notaries, before four famous Witneſſes, de- 
«© nominate” by their ſpecial Dwelling-places, or ſome other 
« evident Tokens, that the Witneſſes may be known, teins 
* N that Time; otherwiſe the ſaid Writs to make no 
bas an Wo; | 
It is very apparent from. this Statute, that the Law intended, 
that the Witneſſes who were to atteſt Deeds of Importance, exe- 
cuted by Parties who could nor ſubſcribe their Names, ſhould 
be abſolutely certain of the Warrant or Authority given by the 
Parties to the Notaries to ſubſcribe for them; and therefore re- 


quires their being preſent at the Execution of the Deed ; which 
indeed was fully as neceſſary as where they were to atteſt the 


Subſcription of a Party who. was able to adhibit it. And yet this 
falutary Intendment of the Law happened, in courſe of Time, 


by Ignorance or Inattention, or ſometimes by ill Deſign, to be 


in ſome Caſes neglected. Witneſſes were induced to ſign Deeds 


8 ſubſcribed by Notaries, without hearing any Warrant given by 


1681, : 
Act 5. 


the Party to the Notary; which was an equal Abuſe and Per- 


verſion of the Law, as where they atteſted the Subſcription of 


a Party, without ſeeing him ſubſcribe, or hearing him own it. 


Theſe Abuſes were redreſſed by that excellent Statute made 
in the Year 1681, to which the Subjects of this Country are 


more indebted for the Security of their Rights, and Protection 
- againſt Frauds, than perhaps to any other Regulation that bas 


been made. 1 
By this Act, amongſt other Things, it is ſtatute and decla- 


red, „That no Witneſs ſhall ſubſcribe as Witneſs to any Par- 
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« ty's Subſcription, unleſs he then know that Party, and faw 
*« him ſubſcribe; or ſaw or heard him give Warrant to a Notary 
« or Notaries to ſubſcribe for him, and, in evidence thereof, 
„touch the Notary's Pen; or that the Party did, at the Time, 
« acknowledge his Subſcription ; otherwiſe the ſaid Witneſſes 
“ ſhall be repute and puniſhed as acceſſory to Forgery.“ 

The Deed now founded on, is a manifeſt Contravention of 
this Statute, to which your Lordſhips have put a Check, by 
the Interlocutor reclaimed againſt. After the Death of Agne, 
Farmer, Relict of William Thomſon Tenant in Blackball, Siſter 
to the Reſpondents, they were informed, that the Petitioners 

retended to have got a Diſpoſition executed by her to all her 
Effects, a few Days before her Death. And as they had Rea- 
{on to believe, that this Deed would not appear, upon Trial, 
to have been executed by any proper Warrant or Authority 
from the Defunct, they brought a Proceſs of Reduction: In 
which a Proof was allowed; and upon adviſing the State of 
the Proof, and hearing Parties Procurators, your Lordſhips 
did, upon the 19th Januar) laſt, pronounce the following In- 


terlocutor. The Lords having adviſed the State of the Proceſs, 
Teſtimonies of the Witneſſes, Writs produced, and Debate, find, 


the Teſtament was not regularly executed; and reduce the ſame, and 


decern accordingly. 
The Foundation of this Interlocutor is very apparent from 
the Proof. The Verity of the Deed is in no Degree aſtructed 


by the inſtrumentary Witneſſes. John Taylor Feuer in Pitleſſie s te, p. 3. 


deponen, That he heard Mr Rggeri/on, one of the Notaries, 


« read over the Diſpoſition, anMFhen turn about to the Bed- 
« ſide where the ſaid Agnes Farmeriwas lying, and heard him 
« ſay to her, either, I know you cannot write, or aſk at her if 
« ſhe could write. Depones, That he did not hear her make any 


« Anſwer, or declare to them that ſhe could not write; nor 


« did he hear any Orders given to him, or Mr Benthron, the other 
« Notary, to ſubſcribe for her ; nor did he ſee her touch the 


% Pen; nor did he hear her ſpeak a ſingle Word that Day; 


« and 


State, p, 4. in 
fin, 
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& and ſhe might have been aſleep or awake for him. Deponez, 
* That he ſaw the ſaid two Notaries ſign the Diſpoſition, 
* which he believes they were ſigning in her Name ; but whe- 
* ther by her Order, he knows not; and he thought there was no- 
thing incumbent on him but to put his Name to the Paper, 
% Depones, That he did not ſee a Pen in the Hand of either of 
e the Notaries when they went to the Bed-ſfide ; nor did he 
« ſee either of them have a Pen till they were ſigning at the 
«© Table-head.” 


And James Smith Brewer in Pitleſſe, another inſi}umentary 


Witneſs, depones, © That he was in the Houſe of the Pefunct 
« Agnes Farmer, upon the gth January 1758 Years, and he 
« ſaw the ſaid William Robertſon writing at the ſaid Diſpoſition, 
“ and heard Mr Roberſon read it, and thereafrey turn to the 
« Bed-fſide, and ſay, Can you write your Name ? but heard 
* no Anſwer given; nor did he obſerve a Pen in Mr Robertfor's 


„Hand. Depones, That he did 107 hear the Defun& declare 


— 58ð P · 5 


* to the Notaries, that ſhe could not write, or give them any 
* Orders to ſubſcribe for her, or touch the Pen; nor did he 
* hear or ſee her ſpeak a Word that Day; and ſhe might have 
«© been aſleep or awvake for him. Depones, That he does not 
© remember to have ſeen the Notaries ſign the Diſpoſition ; 
„ nor did they tell him that they had done ſo; but one of 
* them pointed out to him (the Deponent) the Place where 
* he was to ſign; and he did ſign as a Witneſs. Depones, 
ce That he ſaw the two Notaries at the Table, with Pen and Ink 
* before them; and the Deponent thought there was nothing 


more incumbent on him than to put his Name to the Paper 


| — P. 5 · 


« as above.” 

Thomas . Mackie Fever in Pitleſſie, alſo an inſtrumentary 
Witneſs, depones, © That he was in the Houſe of Agnes 
« Farmer the Defunct, upon the gth January 1758, when 
% he ſaw the ſaid Mr Robertſon inſert the Witneſſes Names 
« and Deſignations in the ſaid Diſpoſition, and then read 


& Over 


ES] 

«© over the ſame, and thereafter turn to the Bed-ſide, 
« where Agnes Farmer was then lying ; and heard him 
« aſk, if ſhe could write her Name, or ſay ſome Words to 
« that Purpoſe ; but did not hear her make any Anſwer, or de- 
« clare ſhe could not write, or give him any Orders to ſign for 
« her. Depones, That he ſaw the ſaid Mr * have a 
«« Pen a good Time in his Hand; but whether he had the 
*« ſame when he went to the Bed- ſide, or not, the Deponent 
« does not remember; nor had he at this Time ſeen the ſaid 
« Agnes Farmer. Depones, That he ſaw Mr Benthron ſtanding 
« belide Mr Roberiſon at the Bed-ſide, and heard Mr Benthron 
„ ſay ſomething or other to Agnes Farmer; but the Deponent 
&© does not know what the Words were. 
« ſaw the ſaid two Notaries ſign the Diſpoſition, and deſire 
« him to ſign as a Witneſs; which he did; and having im- 
« mediately ſeen the Diſpoſition, acknowledges his Subſcrip- 
* tion thereat. Depones, That he imagined there was no more 

* incumbent on him, than to put his Name to the Paper.“ 
From the above Depoſitions, it is plain, that three of the 
inſtrumentary Witneſſes neither ſaw nor heard any Authority or 
Conſent given by the Defunct to the Notaries to ſign this Deed 
in her Name. By the Deed, the Defunct is made to diſpone 
to Andrew Myles, and Agnes Balfour his Spouſe, her whole 
Houſehold- furniture, and to aſſign and diſpone to Agnes Myles 
and Agnes Annan, all Debis and Sums of Money whatever pre- 
ſently addebred and reſting to her, by whatever Perſon or Perſons, 
Title, or Security; and particularly, but Prejudice of the ſaid 
Generality, the Sum of L. 100 Sterling of Principal, with An- 
nualrent and Penalty, contained in the Bond therein mention- 
ed; and certain Bills and other Debts alſo particularly men- 
tioned; reſerving the Diſponer's Liferent, and Power to alter, 
and providing a Subſtitution to Agnes Annan in the Event of 
her Deceaſe before her Marriage, or attaining to twenty-five 
Years. It is evident, therefore, this is a Deed of Importance, 
and comes under the Regulation of the Act 1579, which re- 
7 B quires 


Depones, That he state, p. 6. 


. 

uires T0 Notaries and four Witneſſes to atteſt the Execution; 
and which is explained in the cleareſt Manner by the Clauſe a- 
bove recited in the Act 1681, which enacts, That no Witneſs 
ſhall atteſt a Deed ſubſcribed by Notaries, © unleſs he ſaw or 


„ heard the Party give Warrant to a Notary or Notaries to 
« ſubſcribe, and, in evidence thereof, touch the Notary's Pen; 


e otherwiſe the Witneſs ſhall be reputed acceſſory to Forgery,” 


Nothing can be more expreſs and peremprory than this Re- 
gulation of the Statute, which had by Experience been found 
to be abſolutely neceſſary for preventing Fraud and Falſehood. 
The Law did not mean to give Notaries the Truſt of ſigning 
any Deed for dying Perſons that they have a-mind. It re- 
quires, that the Witneſſes ſhould alſo hear the Authority given 
to the Notary, and, to prevent Miſtakes, ſhould ſee ſome evi- 
dent Token thereof by the Party's touching the Pen; and if 
they ſubfcribe without hearing the Party give Orders, the Deed 
is held not to be atteſted, and the Witneſſes are reputed to be 
acceſſory to Forgery. CH ee | 

In this Caſe the Notaries obſerved none of the Directions in 
the Statute. 
neſſes to ſee or hear any Authority given by the Defunct. 
Three of them have depoled, that they neither heard any Or- 
ders given by the Defunct, nor ſaw her touch the Pen. And 
two of them have ſaid, they did not know whether ſhe was a- 
ſleep or awake at the Time. So that as to theſe Witneſſes, the 
Caſe is truly the ſame as if they had not been in the Room 
where the Defun& was, but had ſigned the Deed in another 
Room, at the Deſire of the Notaries. ' And therefore, unleſs 
the Law were altered, ſo as to allow a Deed of Importance to 
be executed by 7wo Notaries, and one Witneſs, it ſeems im- 
poſſible to avoid the Judgment given by your Lerdſhips, that 
the Deed was not regularly executed, and conſequently beho- 
ved to be ſet aſile. 12 250 4819 

The Petitioner begins with obſerving, „That this was a 
„ moſt rational deliberate Settlement, not made upon mere 

5 „ Whim 


They did not call upon the inſtrumentary Wit- 


5 
« Whim and Caprice, but upon ſolid and ſubſtantial Reaſons :: 
That one of the Petitioners had been the Defunct's Compa- 
“nion from her Birth, trained up in Family with her: That 
« they had nothing of their own to depend on for their Edu- 
« cation : That her Brother and Siſter were welt advanced in 
« Years, and abundantly capable to do for themſelves: That 
« they had not lived in Friendſhip with her; the Brother had 
« proſecuted her Huſband with uncommon Severity for a tri- 
« fling Debt: The little Money ſhe: had was all her own Ac- 
« quifition: And ſuch being the general Complection of the 
Settlement, it will require ſomething very ſtrong to get the 
« better of ie,” - © ; $0 196 
But the Reſpondents apprehend, it is extremely improper to 
attempt to divert your Lordſhips Attention from the Deciſion 
of a general Point of Law, which muſt be a Precedent of high 
Conſequence to the Subjects, by ſuppoſing the Settlement to be 
attended by a Number of favourable Circumſtances, which are 
no ways aſtructed or ſupported by any of the Evidence addu- 
ced in this Cauſe. The Notaries indeed, who ſeem anxious to 
have this Deed ſupported by their own Evidence, without the 
Aid of the inſtrumentary Witnefles, ſpeak of a Grudge the De- 
fun& had at her Brother and Siſter, and other Friends. Bur 
as no Cauſe is aſſigned for the Grudge at her Siſter, nor any 
Evidence brought of that againſt her Brother; ſo it appears, e- 
ven from the Depoſitions of the Notaries themſelves, that if 
there was any Grudge, it had been made up, and done away 
long before her Death. For Mr Rober:ſon de 


% Defunct's Roup at Blackhall; and chat he has ſeen the De- 
« fun and James Farmer ſeveral Times together; and he real- 
« ly believes James Farmer the Purſuer was preſent with her 
„ when the Deponent accounted. with her for the Roup-mo- 
10 ney.” | hs 


And John Benthron, the other Notary, depones, That, in— p. 12. 


% June or July 1757, the Defunct Agner Farmer, and her Bro- 
| | ther 


„ That he State, p. 10. 
«© was Clerk, and James Farmer the Purſuer was Judge to the“ fin, 


1 
ether James, ſent for him, and told him, that Villiam Ro- 
* þcr:ſon would not give her any Count and Reckoning for the 
Money ariſing from the Effects of Blackhall Roup, and afked 
5 at him the Deponent, if he would purſue him for it? and 
„ thinks that he was another Time in the ſaid Houſe in com- 
„ pany with the ſaid James and Agnes Farmers upon the ſame 
« Buſineſs; and at both Times they drank together, and ſeem- 
e ed to be in very good Correſpondence.” 

After this Evidence, brought by the Petitioners own Wit- 
neſſes, of an entire Friendſhip betwixt the Defunct and her Bro- 
ther, and of her taking his Aſſiſtance in the Management of 
her Affairs; it cannot be thought a favourable Circumſtance in 


= 


ſupport of her Settlement, that ſhe was prompted to ir by the | 


Revival of an old Grudge, which ſl:c had, for a long Time paſt, 
forgot and given up. This will naturally be preſumed to be 
owing to the Inſtigat ion of the Petitioners, who were conſtant- 
ly about her. And it is believed your Lordſhips would not, in 
any Caſe, approve of an Exheredation of one's neareſt Rela- 
tions from an old Grudge ſo revived, after a thorough Recon- 
cilement, in favour of others, who have proved no Circum- 
ſtance or Merit to give them a Preference, other than the O 
portunities they had to importune the Defunct: Nor would you 
have any Regret to ſer aſide ſuch Settlement, if the Rules of 
Law require it. | 

aao, Thele Circumſtances fall to be wholly laid aſide in jud- 
ging of a Queſtion of this kind. Were the Petitioners Caſe ever 
ſo favourable, as it is not, no Favour will weigh with your 
| Lordſhips to derogate from a Regulation ſo neceſſary to the 
Security and Quiet of the Subjects. If without it Deeds are to 
be ſuſtained as legal, there is an End of that Security. If Wit- 
neſſes ſnall be juſtified in atteſting a Deed of a Party who can- 
not write, becauſe they ſaw the Notaries ſign before them, 
without hearing any Authority given by the Party whoſe Deed 


it is to be held; by the ſame Rule, it muſt be held equally law- ] 


ful for Witneſſes to atteſt a Deed ſaid to be ſubſcribed by a 
17800 e Party 


* 
the 
tro 
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Party at the bare Deſire of a third Party, without ſeeing the 
Subſcription adhibited, or hearing it acknowledged, This laſt 
Requilite is not more ſtrictly injoined than the other, and there 
is equal Reaſon and Neceſſity for both; and yet this ſeems to 
be rhe Notion the inſtrumentary Witneſſes had of their Duty, 
That no more was incumbent on them than to ſign their Name 
at the Deſire of the Notaries. They were the leſs to blame, 
that the Notaries did not think fit to inſtruct them better. 
Bur (till it muſt remain true, that they do not atteſt the Deed 
of the Defunct, as they heard no Authority given by her: 
That the Notaries Atteſtation without them is not ſufficient ; 
and conſequently that the Deed muſt be void. If the Witneſ⸗ 
ſes do not know whether the Party is awake or aſleep at the 
Time, the Caſe is juſt the ſame as if they had not ſeen the Par- 
y, or gone in to the Room where ſhe was. > "m0 
And therefore, even the Subſiſtence of a favourable Settle- 
ment would not come in competition with this great Securit 
of the Lieges. If true Deeds are improperly executed, ir muſt 
be owing to the Fault of the Parties, or of thoſe whom they 
intruſt. But if the Fences the Law has eſtabliſhed were to be 
broke over, from Circumſtances of Favour, there is an End of 
all Security. | | Cong | 55 
The Argument in the Petition comes into a narrow Compaſs, 
and may be reduced to three Points. 1, That the Deed 
« js ſufficiently ſupported by the Teſtimony of the Notaries, 
« and one of the inſtrumentary Witneſſes. 240, That the ne- 
« gative Teſtimony of the other three Witneſſes reſolve into 
© yon memini's, And, 3tio, That it is ſupported by other Evi- 
« dence, abſtract from the inſtrumentary Witneſſes.” 

As to the firſ?, it is unneceſſary to add to what has been al- 
ready ſaid. The Argument reſolves into a petitio principii. It 
ſuppoſes a Repeal of the Law, which requires the Evidence of 
four Witneſſes to concur with 7wo Notar ies, in order to ſupport 
every Deed, of Importance. . | 

And therefore it is unneceſſary to follow the Petitioners in 
their long Recital of the Teſtimonics of the Notaries, or to 
trouble your Lordſhips with any Commentaries upon them. It 
is 


( 10 ) 
is not to be expected, that Notaries will ſwear to the Prejudice 
of a Deed they have once atteſted. Their own Character is too 
deeply concerned in ſuch Caſes. It is ſufficient to ſay, that the 
Law does not truſt the Atteſtation of the Deed to them ſolely, 
without the Concurrence of Witneſſes; and that the Want of 
any one of the Number required is an eſſential Defect, ſuf. 
ficient to void it; far more when three of four declare, they 
knew nothing of the Party's Conſent to the Execution of the 
Deed. 8 
The next Suggeſtion in the Petition, That the Teſtimony 
« of the three inſtrumentary Witneſſes amount only to a non 
* memini,” has no Foundation in the Evidence. None of the 
Witneſſes ſpeak as if they had forgot what paſſed at- the Time; 
as indeed it is hardly poſſible they could, being fo recent as Ja- 
mary 1758. They all remember diſtinctly, that they ſaw the 
Defunct, and that they ſaw what paſſed ; but are equally poſi- 
tive, that they did not hear her give any Orders to the Nota- 
Ties, nor ſee her uſe any Sign that could import her Conſent. 
John Taylor, And as two of them were ſtanding but 7wo Yards from the No- 
James Smith, Taricg, hen they went to the Defunct's Bed: ſide, the Evidence 
p. 4. in in. they give on this Point behoved to detract from the Weight of 5 
that of the Notaries, even were it a Caſe in which the Teſti- | 
mony of two Witneſſes might, per ſe, be ſufficient to ſupport | 
the Deed. But as, in this Caſe, the Law requires four Wit- | 
neſſes, beſide the Notaries, it cannot be diſputed, that theſe 
three inſtrumentary Witneſſes muſt be ſubtracted from the Num- 
ber; and then the Deed remains only atteſted by one WY irneſs; 
which is ſurely inſufficient to ſupport it. | 
It is impoſſible, by any Stretch of Fancy, to ſtrain the De- 
poſition of Witneſſes to a non memini, upon the Queſtion, whe- 
ther the Defun authoriſed the Notaries or not? when they 
have ſwore, that they neither heard nor ſaw any Thing done 
by the Defunct, that could let them know whether ſhe was a- 
wake or aſleep. And it is improper to mention their Subſcrip- 
tion to the Deed, as an Evidence that they faw and heard, con- 
trary to what they have deponed, when this has been fo fully 
explained by the Teſtimonies of all the Witneſſes ; who * 
they 
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they did not underſtand any thing more to be incumbent upon 


them, than to put their Names to the Paper when the Notaries 
deſired them. 

And with reſpect to the laſt Point inſiſted on in the Petition. 
« That as Deeds, ſupported by inſtrumentary Witneſſes, may 
be improved by other Evidence; ſo Deeds diſproved by 
„ them, may in like Manner be aſtructed by extrinſic Evi- 
* dence ;” the Reſpondents cannot admit that this is any 
wiſe concluſive. Where Falſehood or any other Crime is ſuſ- 
pected, it is neceſſary to admit every kind of Evidence, in or- 
der to inveſtigate the Truth ; but where Parties have the Choice 
of their own Witneſſes, and where it is incumbent on them to 
notify their Conſent in ſuch Manner as it may be fairly atteſt- 
ed, they have no Title to be indulged to bring foreign Evidence, 
by fiſhing out other Witneſſes ex poſt facto, to redargue the E- 


vidence choſen by themſelves. It is obvious what dangerous 


Conſequences might follow, if ſuch Indulgence were to be allow- 
ed 


But, in the preſent Caſe, the extrinſic Evidence referred to 


in the Petition, ſeems to be of little Weight. The Teſtimony State, p. 13: 


of John Smith, who is no inſtrumentary Witneſs, cannot be ad- 
mitted in Conſiſtency with the Act 1681 ; which declares, that 
only ſubſcribing Witneſſes ſhall thereafter be allowed to be pro- 
bative, and none other ; and even, had he ſubſcribed the Deed, 
{till that would not be ſufficient. A Deed of Importance can- 
not be ſuſtained when it is only atteſted by one or two Wit- 


neſſes ; and the three inſtrumentary Witneſſes who depoſe, That 


they heard no Authority given by the Defunct, fall to be laid 
aſide, as much as if they had not ſubſcribed it, or had not been 


reſent at the Time. 
The other Evidence referred to in the Petition, from p. 18. 


of the State, is ſtill more infirm. The Rights of Parties Agnes Kin- 


would be in a very precarious Condition, if ſuch looſe Tales as vier. 


Elſpeth Caſ- 


are depoſed by theſe Women, were ſufficient either to overturn filis. 
a good Deed, or rear op a bad one; beſide, that neither of 
them appear to have had any certain Knowledge what Deed it 
was the Defunct referred to. And it appears by the * 
Or: 
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i 3 of ſeveral of the Witneſſes, that the Defunct was in a flow Fe. 
Iſabel Grant, ver during moſt of that Week, and ſometimes in a ſtrong Fever. 
A Dal, And particularly Mr Scot the Surgeon depones, That he was 
p. 17. &« called to viſit her on Tueſday, toth January 1758, and 
| MrScot, « found her in a Fever; and that upon his going to William 
33 Finlay's Houſe, and returning in an Hour and a Half after, he 
« found her ſpeaking incoherently and roving, and did not 
* think her ſenſible ; and the Fever (till went on and roſe gra- 
« qually ; and that he ſaw her on the Friday thereafter, but 
6 does not remember what Condition ſhe was in as to her 
«« Senſes; and both Times he ſaw her, he thought her to be 
in a bad Way.” After this Account given of her Condition 
by a Man of Character and Skill, little Streſs can be laid on 
what ſhe is ſuppoſed to have ſaid to Audreu Myles on the Sa- 
zurday after, being the Day immediately before her Death. 
The Petitioners conclude with mentioning a late Caſe be- 
twixt Jabel Rolland and John Rolland her Brother. The Re- 
ſpondents are informed, that it never came the Length of a 
Judgment of the Court; and by what they can diſcover of the 
Caſe, it appears to have been very different from the preſent. 
It would ſeem the two inſtrumentary Witneſſes had ſworn, That 
they did not ſee the Defunct ſubſcribe; and that he was not 
preſent When they ſigned Witneſſes ; and yet the contrary of 
both theſe pglpable Facts was proved by other Perſons preſent at 
the Time. What Influence ſuch Attempt of falſe Evidence 
might have on the Parties concerned, the Reſpondents know '! 
not. Here nothing of that kind occurs. But the Deed is de- 
fective, by the inſtrumentary Witneſſes not being called to hear 
the Defunct authoriſe the Notaries to ſign, and believing they 
had nothing to do but to atteſt the Notaries Subſcriptions. | 
This makes them truly, no Witneſſes to the Defunct's Deed ; 
and as it would be a Precedent of the worſt Conſequence, to ſu- 
ſtain Deeds not atteſted by Witneſſes, it is not doubted that 
the Lords will adhere to their Interlocutor ; which will put a 
Stop to theſe Practices in Time coming, that would prove fo 
dangerous to the Properties of the Subjects of this Country. 
In reſpect whereof, &c. . 
©, ,* JAMES FERGUSON. 


